
 

 

DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE 

Meeting date: 15th September 2021 

From: Executive Director – Economy & Infrastructure 

 
 
 

CA13/31 – APPLICATION TO CORRECT MISTAKEN 

REGISTRATION; PART OF CL38 URSWICK TARN, GREAT 

URSWICK 

1.0 EXECUTIVE SUMMARY 

1.1 Cumbria County Council is the registration authority for common land 
and town and village greens under the Commons Act 2006. 

1.2 An application has been received from Marion Myerscough to correct a 
mistaken registration in common land register unit CL38 Urswick Tarn, 
Great Urswick.  

1.3 The purpose of this report is to request Members to make a decision as 
to whether the application should be granted and a correction made to 
the Council’s Register of Common Land.  

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 

IMPLICATIONS, AND LINKS TO COUNCIL PLAN 

2.1 The relevant outcome in the Council Plan 2018 – 2022 is that people in 
Cumbria are healthy and safe. 

2.2 This matter is a decision-making process of a quasi-judicial nature. 
There should be no policy or political consideration given and any 
potential financial implication should be ignored.  

3.0 RECOMMENDATION 

3.1 It is recommended that the Committee accepts the application and 
amends the Register of Common Land on the grounds that the land in 
question, on the date of provisional registration and at all times since 
that date, has been covered by a building or within the curtilage of a 
building. 



 

 

4.0 BACKGROUND 

The Application: 

4.1 On 21st December 2020 Cumbria County Council, as registration authority 
for common land and town and village greens, received an application under 
paragraph 6 of Schedule 2 to the Commons Act 2006 (“the 2006 Act”) on 
Form CA13 (“the Application”) from Marion Myerscough (“the Applicant”) to 
deregister land at The Willows, Great Urswick, comprised in common land 
register unit CL38 Urswick Tarn, Great Urswick, on the grounds that it had 
been wrongly registered as common land.  A copy of the application form 
and relevant supporting documents is attached to this report at Appendix 1. 

4.2 The Application relates to a rectangular parcel of land around 905.51 square 
metres in area which comprises the property, The Willows, and its claimed 
curtilage (‘the Application Land’). A plan showing the Application Land edged 
in red is shown at Appendix 2. 

4.3 The land was provisionally registered as common land on 29th September 
1967 under Section 4 of the Commons Registration Act 1965, pursuant to 
application number 79 made on 15th September 1967 by Urswick Parish 
Council. The provisional registration, being undisputed, became final on 1st 
October 1970 and the land became register unit CL38 Urswick Tarn, Great 
Urswick.  

4.4 The Applicant claims that at the date of its provisional registration on 29th 
September 1967, part of the registered land (the Application Land), was 
either covered by buildings, or was within the curtilage of a building.  

4.5 The Applicant further claims that at all times since its provisional registration 
on 29th September 1967, the Application Land has been covered by a 
building or has been within the curtilage of a building. 

4.6 The Applicant requests the removal of the Application Land from the 
Register of Common Land. 

4.7 The Applicant submitted various pieces of supporting evidence with the 
Application, including but not limited to:  

1. A Statutory Declaration by the Applicant dated 9th December 2020. 

2. Authenticated photographs taken on 12th April 1968 which show the 
shop and garage on the plot of the application land. 

3. An aerial photograph of the plot in 2020 which shows the existing 
building. 

4. An ordnance survey map with the plot outlined in red. 

5. A copy of the 1939 census which shows a Dorothy Muggleton referred to 
as ‘post mistress’ and her sister May Muggleton referred to as ‘assistant 
postmistress’.  The Applicant believes that the sisters worked at the Post 



 

 

Office that existed on the land long before the land was provisionally and 
finally registered as common land. 

6. A map, annotated by the Applicant, showing the location of Rose 
Cottage, the home of the Muggleton sisters, which was directly across 
the street from the application land, where the applicant claims the sisters 
worked. 

7. A page from the book ‘The Life and Times of an Ossick Lad’ (Ossick 
being the local name for Urswick) by Geoffrey Elleray in which he refers 
to the Muggleton sisters who ran the Post Office.  

8. A letter relating to a planning application appeal for The Willows in 1975 
which refers to the shop and garage which stood on the land at that date. 

9. An aerial image of the Application Land taken while The Willows was 
under construction in 1976 which shows that the garage was in place at 
the time.  

Please note that some of the documents submitted by the Applicant in 
evidence are of poor graphic quality.  A transcript of the relevant section 
of the letter relating to a planning application appeal from 1975 can be 
found at section 4.15 (d) of this report below. 

Other supporting evidence not attached was a Notice of registration of a 
Lasting Power of Attorney document for property and financial affairs, the 
doner being Mrs Ada Wood and the attorneys being Mrs Marion 
Myerscough, the applicant, and Mr Crispin Nicholas Myerscough.  The 
donor, Ada Wood, was resident at The Willows at the time the Lasting 
Power of Attorney for property and financial affairs was made. 

4.8 The Application was deemed to have been duly made and the Notice of 
Application was issued on 23rd March 2021. The notice was advertised on 
Cumbria County Council’s website and on the site of the Application Land. 
The notice was also sent to relevant parties in accordance with Schedule 7 
of the Commons Registration (England) Regulations 2014 (“the 2014 
Regulations”). Anyone wishing to submit representations to the Application 
had until 10th May 2021 to do so in writing. 

4.9 One objection was received and was duly served on the Applicant in 
accordance with the 2014 Regulations, and the Applicant provided a reply to 
this objection.  The objector, Mr Dewar, had concerns that public access to 
Urswick Tarn water margin would be affected. I have considered the 
representation and concluded that it is not of a relevant nature having regard 
to the criteria set out in Paragraph 6 of Schedule 2 to the 2006 Act.  A copy 
of the objection is attached at Appendix 3.   

4.10 The Applicant replied to the objection in a letter dated 3rd June 2021.  A 
copy of this document can be found at Appendix 4. 

The Law: 

4.11 Part 1 of the 2006 Act was implemented in Cumbria on 15th December 2014 
and allows applications to be made to amend the Commons Register.  



 

 

4.12 The Application is made under Paragraph 6 of Schedule 2 to the 2006 Act 
which states:  

“Buildings registered as common land 

6 (1)If a commons registration authority is satisfied that any land registered 
as common land is land to which this paragraph applies, the authority shall, 
subject to this paragraph, remove that land from its register of common land. 

(2) This paragraph applies to land where-   
(a) the land was provisionally registered as common land under section 4 of 
the 1965 Act;  
(b) on the date of the provisional registration the land was covered by a 
building or was within the curtilage of a building;  
(c) the provisional registration became final; and   
(d) since the date of the provisional registration the land has at all times 
been, and still is, covered by a building or within the curtilage of a building.” 

The word “curtilage” is not defined by the 2006 Act, but has been considered 
by the Courts in the context of planning. A Planning Inspectorate decision 
provides that for land to be defined as curtilage it must be immediately 
surrounding the building, clearly defined as garden, driveway, lawn and 
garage and intimately associated with the building. 

The application of the law to the facts and evidence of the Application: 

4.13 The application complies with the formal requirements as to form and 
content contained in the 2014 Regulations. 

4.14 The statutory criteria as set out above is considered in relation to the 
application as follows: 

(a) The land was provisionally registered as common land under 
section 4 of the 1965 Act:  

The land was provisionally registered as common land register unit CL38  
on 29th September 1967 under section 4 of the Commons Registration 
Act 1965 pursuant to Application No. 79. I consider this element of the 
criteria to be satisfied.  

(b) on the date of the provisional registration the land was covered by a 
building or was within the curtilage of a building:  

Provisional registration was in 1967.  The 1969 Ordnance Survey (O.S.) 
map shows two buildings on the site, which from evidence provided by 
the Applicant appear to have been a Post Office and a garage.  Previous 
O.S. maps from 1913 and 1956 show the Post Office to have been in situ 
and so I am satisfied that it was in place when registration occurred.  The 
O.S. maps show a clearly defined boundary around these buildings which 
I consider to be the curtilage.  The curtilage covers the entirety of the 
Application Land and so I am therefore satisfied that on the balance of 
probabilities the land was covered by a building or within the curtilage of 
a building.  See Appendix 5. 



 

 

As evidence that a Post Office stood on the application land, the 
applicant has provided a copy of a page from the 1939 census that states 
that Dorothy Muggleton, Sub Post Mistress and Mary Muggleton, 
Assistant Sub Post Mistress, lived at Rose Cottage, directly opposite the 
application land. 

I am satisfied that, on the balance of probabilities, the building/s, a Post 
Office and garage, were already present when the common was 
provisionally registered and therefore the Application Land was covered 
by a building or the curtilage of a building at the time of provisional 
registration.  

(c) the provisional registration became final: 

According to entry 2 of the land section of register unit CL38 the 
provisional registration became final on 1st October 1970. I consider this 
element of the criteria to be satisfied. 

(d)  since the date of the provisional registration the land has at all 
times been, and still is covered by a building or within the curtilage 
of a building:  

As previously stated, the supporting evidence provided with the 
Application shows that the Application Land was covered by a building or 
within the curtilage of a building at the date of provisional registration.  In 
1969, two years after provisional registration, the building we believe to 
be the Post Office was still there, alongside another small building which 
appears to be the garage.  In 1976 the bungalow known as The Willows 
was built.  This is the building that stands on the land today. Photographs 
of the bungalow under construction show that the garage was still in 
place at the time and had not yet been demolished. It appears that as 
part of the development the Post Office was removed, most likely in 
1975-1976.  The garage was also later removed, presumably around the 
time the bungalow was completed. 

The Applicant provided further supporting evidence which referred to the 
structures on the Application Land.  This was in the form of a Department 
of the Environment document which stated that on 28th May 1975, the 
Planning Inspector held a local inquiry into an appeal against the 
decision of South Lakeland District Council to refuse planning permission 
to erect the bungalow on the Application Land.  In his report he states: 
‘The removal of the shop, garage and shed which will be necessary to 
permit the proper development of the site and to prevent it becoming 
overcrowded will clear linear development in total occupying a space as 
great as anything likely to replace it.  The existing buildings are ugly and 
shabby and although they have mellowed to some extent so as to 
become an accepted part of the street scene, they do nothing to enhance 
it, and in combination, form a fairly effective roadside screen to the tarn.’ 

In light of the above evidence, I am of the view that the land has been 
covered by a building or within the curtilage of a building continuously 
since the date of provisional registration.  This is irrespective of the fact 
that the type and positioning of the building has changed within this 



 

 

period, as there has always been a building on site since the date of 
provisional registration. 

As to curtilage, the stone wall marked on the O.S. maps and as seen on 
the site visit denoted a clear boundary and created an area intimately 
associated with the buildings on site.  The stone wall appeared old and 
established and is likely to predate provisional registration. See 
Appendix 6 for photographs of the Application Land and Appendix 7 for 
an aerial view of the Application Land edged in yellow. 

I have evaluated the evidence submitted by the Applicant in relation to 
the Application Land and I consider that, on the balance of probabilities, 
the land has at all times been and still is covered by a building or within 
the curtilage of a building since CL38’s provisional registration, and 
therefore satisfies this element of the criteria.   

 

5.0 Legal Implications 

5.1 The Council has a statutory duty to keep a register of Common Land and 
since the implementation of Part 1 of the 2006 Act, has the power to amend 
the register.  The Council’s Constitution at Part 2G 2.1) f) i) delegates this 
responsibility to the Development Control and Regulation Committee. 

5.2 In considering the Application, Members must consider all of the evidence 
available to them, and must be satisfied that the evidence shows that each 
aspect of the statutory conditions set out at Schedule 2 Paragraph 6 of the 
2006 Act have been met.  The burden of proof in this regard is firmly upon 
the Applicant to provide the required evidence.  The standard of proof to be 
applied is the usual civil standard “on the balance of probabilities”, i.e. it must 
be more likely than not. 

5.3 The role of this Committee is to reach its own determination on the matters 
of fact and law arising as a result of the Application.  It is for Members to 
determine the Application fairly, putting aside any considerations of the 
desirability of the land being registered as common land or being put to other 
use. 

5.4 Although the findings of the Officer Recommendations are for the Committee 
to proceed with determination and acceptance of the Application, the 
Committee is not bound to follow the Recommendation; providing that in 
reaching its decision it applies the correct legal principles and duly considers 
the evidence.  Therefore, Members are free to accept or reject any of the 
Recommendations in the report.  If the members reject the Officer findings 
and decide either not to determine the Application or to reject the Application 
and keep the Application Land on the register of common land, the 
Committee should set out their reasons at the meeting.  

5.5 It should be noted that the Council may not refuse an application without first 
offering the Applicant an opportunity to make oral representations.  
Accordingly, if Members reject the recommendation, such an offer will be 
made before a further report to Committee is made.   



 

 

5.6 All other legal considerations, issues and implications have been addressed 
within the detail of the report. 

6.0 OPTIONS 

6.1 The Committee may accept or reject the Recommendation in whole or in 
part. 

6.2 If the Recommendation is accepted the registration authority will give effect 
to the determination by deregistering the Application Land, which will entail 
the addition of a registration amendment in register unit CL38 confirming 
deregistration of the part, and the amendment or preparation of a fresh 
edition of the register map showing the Application Land marked as 
deregistered.  

6.3 If the Recommendation is rejected the Application Land will remain 
registered as common land for the time being, and the Applicant will be 
offered the opportunity to make oral representations to address the reasons 
given for this rejection as soon as possible before a further report is made to 
Committee. 

6.4 Members should note that the decision of the Committee in relation to an 
application to amend the Register of Common Land is a legal decision and is 
not a matter of policy or discretion. 

 

 

7.0  CONCLUSION 

7.1 I am of the opinion that the Application has been validly made and that the 
evidence provided by the Applicant supports the claim that the Application 
Land was wrongly registered as common land and should be removed under 
paragraph 6 of Schedule 2 to the Commons Act 2006.  

7.2 The objection received was not of a relevant nature with regard to the criteria 
as set out in paragraph 6 of Schedule 2 to the Commons Act 2006 or 
provided no evidence to refute the evidence presented by the Applicant.  
There are no rights of common registered on CL38 and, therefore, removal 
of the Application Land will not affect any commoners. 

7.3 I consider it reasonable that this Committee resolves that the common land 
register CL38 be corrected and the Application Land be removed from the 
registration. 

 
Angela Jones 
Executive Director - Economy & Infrastructure 
18 August 2021 
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Appendix 1 – Copy of application form and supporting documents 
Appendix 2 – Map of Application Land 
Appendix 3 – Objection 
Appendix 4 – Applicant’s reply to objection 
Appendix 5 – Old maps 
Appendix 6 – Copies of photographs of the Application Land taken on 23rd 
March 2021 
Appendix 7 – Aerial photograph of the Application Land using Google Earth 
 
 
 
 
 
Implications: 

Staffing:                           None 
 

Financial:                        There  would  be  cost  implications  in  the  event  of  an 

application for judicial review, however the Council is 
the registration authority and therefore has a statutory 
duty to decide applications. 
 

Property:                          None 
 

Electoral Division(s):        Low Furness – Janet Willis 
 

Human Rights:                The  Council  as  registration  authority  has  to  make  a 
decision in accordance with the law and in particular    
with the provisions of the 2006 Act, given these legal 
criteria a decision  must  reflect  the  legislation  despite  
any  other rights of individuals. 

 

 

Previous relevant council or executive decisions: 
 
No previous relevant decisions 
 
 
Consideration by overview and scrutiny: 
 
Not considered by overview and scrutiny 
 
 
 
 
 
 
 
Background Papers: 

Commons Act 2006 

Commons Registration (England) Regulations 2014 



 

 

Defra  Part  1  of  the  Commons  Act  2006:  Guidance  to  Commons  Registration 
Authorities and the Planning Inspectorate 2015. 

Contact:             Louise Maving 

Telephone no.:   01228 221028 
Email address:   louise.maving@cumbria.gov.uk 
 


